Bahrain Draft Netting Law

Proposed Law No. (-) of (-) Promulgating
the Law on Netting with Respect to
Qualified Financial Contracts
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We, Hamad Bin Isa Al Khalifa King of
the Kingdom of Bahrain.

Having examined the Constitution,

And the Civil and Commercial Procedures
Law promulgated by Legislative Decree No.
(12) of 1971, and its amendments,

And the Law of Commerce promulgated by
Legislative Decree No. (7) of 1987, and its
amendments,

And the Civil Law promulgated by Legislative
Decree No. (19) of the year 2001, as amended
by Law No. (27) of 2017,

And the Commercial Companies Law
promulgated by Decree No. (21) of 2001, and
its amendments,

And the Central Bank of Bahrain and Financial
Institutions Law promulgated by Law No. (64)
of 2006, and its amendments,

And Law No. (6) of 2015 regarding the
Conflict of Laws in Civil and Commercial
Matters with a Foreign Element,

And the Arbitration Law promulgated by Law
No. (9) of 2015,

And the Reorganization and Bankruptcy Law
promulgated by Law No. (22) of 2018, as
amended by Legislative Decree No. (25) of
2020,

The Shura Council and the Council of
Representatives have adopted the following
Law, which we have ratified and promulgated:
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Proposed Law No. (-) of (-) Promulgating
the Law on Netting with Respect to
Qualified Financial Contracts
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Article One
The provisions of the accompanying Law shall
apply to Netting With Respect to Qualified
Financial Contracts.

Article Two
Any provision which is inconsistent with the
provisions of the accompanying Law shall
hereby be repealed.

Article Three
The Prime Minister and Ministers, each in his
respective capacity, shall implement the
provisions of this Law, which shall come into
effect on the day following the date of its
publication in the Official Gazette.
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Law on Netting with Respect to Qualified
Financial Contracts
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General Provisions Lile alsal
Article (1)
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For the purposes of implementing the
provisions of this Law, the following words
and expressions shall have the meanings
shown beside them, unless the context requires
otherwise:
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Kingdom: The Kingdom of Bahrain.
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Central Bank: The Central Bank of Bahrain.
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CBB Law: The Central Bank of Bahrain and
Financial Institutions Law promulgated by
Law No. (64) of 2006.
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Person: Any natural or legal person, whether
the legal person is organized under the laws of
the Kingdom or a foreign jurisdiction,
including any international or regional bank;, or
any other international or  regional
organization.
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Qualified Financial Contract: Any financial
agreement, financial contract or financial
transaction, including any terms or conditions
incorporated by reference in any such
agreement, contract or transaction, pursuant to
which payment or delivery obligations are due
to be performed at a certain time or within a
certain period, and whether or not subject to
any condition or contingency.
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Netting with Respect to Qualified Financial
Contracts (netting): The application of the
provisions of an agreement between two
Persons, which may be implemented by a Party
serving notice to the other Party upon the
occurrence of an event of default specified in
the agreement on the part of such other Party
or upon the occurrence of a termination event
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Law on Netting with Respect to Qualified
Financial Contracts
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that is specified in the agreement, or that may,

in certain circumstances, occur automatically

as specified in the agreement, and which shall
have the following effect:

1. The  termination, liquidation or
acceleration — or a combination of two or
more of them — of any payment or delivery
rights or obligations, whether present or
future in nature, arising out of, or in
connection with, one or more Qualified
Financial Contract(s) to which a Netting
Agreement applies.

2. The calculation or estimation of a close-out
value, market value, liquidation value or
replacement value in respect of each
obligation and right or a group of
obligations and rights that have been
terminated, liquidated, or accelerated in
accordance with the Paragraph (1) above,
and the conversion of each of those values
into a single currency.

3. The determination of the net balance of the
values calculated or estimated in
accordance with Paragraph (2) above,
whether by operation of set-off or
otherwise, which results in the obligation
of one Person to pay an amount equal to the
net balance to the other Person.

GsS (lly cBEY) (B baans w Lar—wis JIgaY) Giam
Al ) A6S L)

Laaaaf g Ll ol = Qaadll o 4l i slgy) .1
il ddleie Ll o @sis Y - sl S AL
A0 S Al ol Alla @il glgas caalill
Aagall ) 2gaall e ST ) anlg dilaia o) o
Aalie 43l Lgle Gl

oAyl daall o DAY Ak pam o sl L2

o g Al JS1 Jlai V) A gl Al Ao

S Lasles) @ Al Gainlly ClalmNI (e desane

IS digady sl il s Lobiaws o Lgad
aaly dlee ) aill @l pa dad

ll s 550240 5l Apntianal) pll dpay ila 2023 .3

@D ol (set-off) jalill Jlels 2lsu gl

Seal) bl sl plia abay (i ol aie Lash
AV pasdll )

Netting Agreement: Any agreement

between two Persons that provides for the

Netting with respect to Qualified Financial

Contracts, including the following:

1. An agreement that provides for the
Netting with respect to Qualified
Financial Contracts of amounts due
under two or more Netting
Agreements.

2. A Collateral Arrangement related to, or
forming part of, a Netting Agreement.
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Cash: Money credited to an account in any
currency, or any similar claim for repayment
of money, such as money market deposits.
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Law on Netting with Respect to Qualified
Financial Contracts
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Collateral: Any asset provided to collateralize
obligations arising under a Netting Agreement
or a Qualified Financial Contract, including:
1. Cashinany currency.

2. Securities of any kind, including shares,
bonds, Sukuk, and units or interests in
funds.

3. Guarantees, letters of
obligations to reimburse.
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4. Digital assets. DY
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collateral/security arrangement or other credit

enhancement related to, or forming part of, a

Netting Agreement, or one or more Qualified

Financial Contract(s) to which a Netting

Agreement applies, including the following:

1. A pledge, or any other form of security
interest in Collateral, whether possessory
Or NON-POSSESSOrYy.

2. An arrangement based on the transfer of
title to Collateral (title transfer collateral
arrangement), whether by outright sale or
transfer of title or by way of security,
including a sale and repurchase agreement,
a securities lending agreement, a securities
buy/sell-back agreement, or a pledge that is
subject to specific provisions (irregular
pledge).

3. Any guarantee, letter of credit or
reimbursement obligation by or to a party
to one or more Qualified Financial
Contract(s), in respect of those Qualified
Financial Contracts, or a Netting
Agreement.
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Party: A Person that is a party to a Netting
Agreement.
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Insolvent Party: A Party in relation to which
Insolvency Proceedings under the laws of the
Kingdom have been instituted.

Cagar ey SlelaY H\; oyl i ira Cijh
cASlaall 8 2L (i sall

Non-Insolvent Party: A Party that is not an
Insolvent Party.




Law on Netting with Respect to Qualified
Financial Contracts
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Resolution Procedures: The statutory regime
for resolution of a financial institution in
accordance with the laws in force in the
Kingdom, including any preventative
measures taken, or any powers exercised, in
relation to the financial institution, whether
before or after the financial institution’s entry
into the Resolution Procedures.
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Insolvency Proceedings: ~ Any procedures
taken in accordance with the laws of the
Kingdom, other than Resolution Procedures,
affecting the claims of creditors of the
Insolvent  Party  generally, including
procedures of bankruptcy, liquidation,
reorganization, creditor reconciliation, judicial
receivership, conservatorship, or any other
similar procedures in force in the Kingdom.
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Insolvency Practitioner:  The liquidator,
judicial  receiver,  bankruptcy  trustee,
conservator, or any other person or entity
which administers the affairs of an Insolvent
Party during an Insolvency Proceeding under
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the laws in force in the Kingdom. Aled
Chapter Two SN Juadl)
Article (2)
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Where Collateral, or Collateral Arrangements,
relating to Netting Agreements or Qualified
Financial Contracts are subject to the laws of
the Kingdom, they shall be subject to the
provisions of this Law, and shall not be subject
to any provisions or procedures provided for in
any other laws of the Kingdom that govern
collateral.
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Law on Netting with Respect to Qualified
Financial Contracts
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Chapter Three Gl Jaadl)
Qualified Financial Contracts adagal) dllal) agantl
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Types of Qualified Financial Contracts

Qualified Financial Contracts include the

following:

1) A currency, cross-currency or interest rate
swap or profit rate swap.

2) A basis swap.

3) A spot, future, forward, or other foreign
exchange transactions.

4) A cap, collar or floor transaction.

5) A commodity swap.

6) A forward rate agreement.

7) A currency or interest rate future.
8) A currency or interest rate option.

9) An equity derivative, such as an equity or
equity index swap, equity forward, equity
option or equity index option.

10) Derivatives relating to bonds or other debt

securities or their indices, such as a total

return swap, index swap, forward, option

or index option.

11) Credit derivatives, such as a credit default
swap, credit default basket swap, total

return swap or credit default option.

12) Energy derivatives, such as electricity, oil,
coal or gas derivatives including
derivatives on physical transmission

Aajall Ala) agand) &\l
t b L Alasall Al 3gaad) Jass

Jua ol ALGall cDleall of cDlaall e il -1
el sl Blal

o) e Al -2

Aa¥) f Eldisdl g Aol coaY) Cipeall dlies =3
L) Capall lalaa (g Ly

Bl jand V) asll o eV asll ot dilas —4
.Lw;ﬂ\uﬁﬂw@gg‘d\j

s Al -5

e ) Al -6

S o) Alaall e waay i) siall =7

B2l o dleadl jaw aaan i -8

hde Al sl aged Al 2aS (gl Clinde -9
Ohd ol gl JLa ol (sl agud die ol cagud
gl 5

S oA gl el o ol dalad) clmadi - 10
hsall Al sl ¢ dlaa) Silad) AalaS ¢lgilisan
il LA sl LAl gl cda¥) il

Aalee ol olaty) hlae Aol dulasy) cladall-11
S e leayl Blall Al ) colal halas dl
ol ki s

aadl) of Laiill ol oliyeSl culiuie€ iUl clinia—12
Sl e el Jall (3gia e @lld b L Sl |
A dan o) Jall dalaiall AW (35l




rights, financial transmission rights or
transmission capacity.

13) Weather derivatives, such as a weather
swap or weather option.

14) Bandwidth derivatives.

15) Freight derivatives.

16) Emissions derivatives, such as emissions
allowances or emissions reduction
transactions.

17) Economic statistics derivatives, such as
inflation derivatives.

18) Property index derivatives.

19) Spot, future, forward, or other securities or
commodities transactions.

20) A securities contract, including a margin
loan and an agreement to buy, sell, borrow
or lend securities, such as a securities
repurchase  or reverse repurchase
agreement, a securities lending agreement
or a securities buy/sell back agreement,
including any such contract or agreement
relating to mortgage loans, interests in
mortgage loans or mortgage related
securities.

21) A commodities contract, including an
agreement to buy, sell, borrow or lend
commodities, such as a commodities
repurchase  or  reverse repurchase
agreement, a commodities lending
agreement or a commodities buy/sell-back
agreement.

22) A Collateral Arrangement.

23) An agreement to clear or settle securities,
or to act as a depository for securities.
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24) Carbon credit derivatives.
25) Digital assets derivatives.

26) Any other agreement, contract or
transaction similar to any agreement,
contract or transaction referred to in the
above provisions, with respect to one or
more reference items or indices relating to
- without limitation - interest rates,
currencies, commodities, energy products,
electricity, equities, units or interests in
funds, carbon credits, weather, bonds and
other debt instruments, sukuk, precious
metals, digital assets, quantitative
measures associated with an occurrence,
extent of an occurrence, or contingency
associated with a financial, commercial or
economic consequence, or economic or
financial indices or measures of economic
or financial risk or value.

27) Any swap, forward, option, contract for
differences or other derivatives in respect
of, or combination of, one or more
agreements or contracts referred to in the
above provisions.

28) Any instrument, agreement or transaction
that is or effects the economic equivalent
of one of the instruments, agreements or
transactions referred to in the preceding
provisions through use of a murabaha,
musawama or wa’ad or any other structure
commonly used for the purpose of
effecting Shari’a compliant instruments,
agreements or transactions.

The Governor of the Central Bank may by
resolution classify any other agreements,
contracts or transactions, or any types thereof,
as being a Qualified Financial Contract.
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Under no circumstances shall Qualified
Financial Contracts be deemed as contracts
based on gambling, wagering or lottery, and
accordingly  their invalidity or non-
enforceability may not be invoked.
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Article (4)

Compliance of Qualified Financial
Contracts with Islamic Shari’a

As regards any Person, Qualified Financial
Contracts or any agreements related thereto
shall be deemed to be in compliance with
Islamic Shari’a if the Person acknowledges,
represents, or where it can be evidenced from
such Person’s conduct, that he accepts the
compliance of such contracts or agreements
with Islamic Shari’a at the time of entering into
the contract or agreement or the relevant
transaction.

Under no circumstances, after entry into a
contract or agreement or transaction, may the
non-compliance of the contract or agreement
or transaction with Islamic Shari’a be invoked.
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Article (5)

Scope of a Netting Agreement

For the purposes of the

provisions of this Law:

1) A Netting Agreement shall be deemed as
such, and this Law shall apply to it, only
with respect to agreements, contracts, or
transactions  that fall  within  the

implementing
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categorization of “Qualified Financial
Contract” in accordance with Articles (1)
and (3) of this Law, notwithstanding the
fact that it may contain other provisions
related to agreements, contracts or
transactions that do not fall within that
categorization.

2) A Collateral Arrangement shall be deemed
as such, and this Law shall apply to it, only
with respect to agreements, contracts, or
transactions  that fall  within  the
categorizations of a “Netting Agreement”
or a “Qualified Financial Contract” in
accordance with Articles (1) and (3) of this
Law, notwithstanding the fact that it may
contain  other provisions related to
agreements, contracts, or transactions that
do not fall within those categorizations.

3) A Netting Agreement and all Qualified
Financial Contracts to which the Netting
Agreement applies shall constitute a single
agreement.
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Article (6)

Enforceability of a Netting Agreement

The provisions of a Netting Agreement shall
be enforceable in accordance with its terms,
including its enforceability against an
Insolvent Party and, where applicable, against
a guarantor or any other Person providing
Collateral with respect to any of the
obligations of the Insolvent Party. Such
provisions shall not be nullified, stayed or
limited by any of the following:
1) Any action taken or power exercised by the
Insolvency Practitioner.
2) Any provision stipulated in any law
applicable to an Insolvent Party pursuant to
it being subject to Insolvency Proceedings.
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Article (7)

Rights and Obligations Related to
Payment and Delivery

a) After commencement of Insolvency
Proceedings in relation to a Party to a
Netting Agreement, the only obligation, if
any, of either Party to make payment or
delivery under the Netting Agreement in
respect of all rights and obligations
terminated, liquidated or accelerated
pursuant to the application of Netting
under that Netting Agreement shall be its
obligation to pay a net amount to the other
Party as determined in accordance with the
terms of the Netting Agreement.

b) After commencement of Insolvency
Proceedings in relation to a Party to a
Netting Agreement, the only right, if any,
of either Party to receive payment or
delivery under the Netting Agreement in
respect of all rights and obligations
terminated, liquidated or accelerated
pursuant to the application of Netting
under that Netting Agreement shall be
equal to its right to receive a net amount
from the other Party as determined in
accordance with the terms of the Netting
Agreement.
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Article (8)

Limitations on the Powers of the
Insolvency Practitioner

The Insolvency Practitioner's power to enforce
or repudiate contracts, transactions or certain
obligations shall not prevent the termination,
liquidation or acceleration — or a combination
of one or more of the foregoing — of all
payment or delivery obligations or rights under
one or more Qualified Financial Contracts to
which a Netting Agreement applies.
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The powers of the Insolvency Practitioner shall
apply, if at all, only to the net amount due in
respect of all such Qualified Financial
Contracts in accordance with the terms of the
Netting Agreement.
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Article (9)

Scope of Application of Insolvency and
Bankruptcy Laws to Netting
Agreements

Insolvency and bankruptcy laws which limit
the exercise of rights of set off or offset with
respect to obligations, payments, or
termination values owed between an Insolvent
Party and another Party, shall not apply to the
provisions of the Netting Agreement which
provide for the determination of a net balance
of the close-out values, market values,
liquidation values, or replacement values
calculated in respect of accelerated, liquidated
and/or terminated payment and/or delivery
obligations or rights, under one or more
Qualified Financial Contract(s) to which a
Netting Agreement applies.
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Article (10)

Transactions and Obligations During a
Suspect Period

The Insolvency Practitioner, or any provisions
of any law relating to insolvency or
bankruptcy, shall not invalidate any of the
following transactions or obligations on the
grounds that they constitute a preference or
transfer by the Insolvent Party to the Non-
Insolvent Party during a suspect period in
accordance with the applicable laws in the
Kingdom:
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1) Any transfer, substitution or exchange of
Cash, Collateral, or any other rights or
assets under or in connection with a
Netting Agreement, from the Insolvent
Party to the Non-Insolvent Party.

2) Any payment or delivery obligation of the
Insolvent Party for the benefit of the Non-
Insolvent Party under or in connection
with a Netting Agreement.

The provisions of the first Paragraph of this
Article shall not apply if there is clear and
convincing evidence that the Insolvent Party
has conducted the transaction or performed the
obligation with the intention of hindering,
delaying or defrauding any entity to which the
Insolvent Party is indebted during or after
conducting the transaction or performing the
obligation.
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Article (11)

Prohibition on Limiting or Delaying the
Implementation of a Netting Agreement

Any procedure or order related to Insolvency
Procedures, whether relating to or issued by a
court, administrative body, Insolvency
Practitioner or otherwise, shall not limit or
delay the application of Netting under, or
enforcement of, Netting Agreements in
accordance with the provisions of this Law.
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Article (12)

Realization, Acquisition and
Liquidation of a Collateral

Unless otherwise agreed by the Parties, the
realization, appropriation, and/or liquidation of
Collateral in accordance with a Collateral
Arrangement shall take effect without any
requirement that prior notice shall be given to,
or consent be received from, any Party, Person
or entity.
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Article (13)

Stay of the Execution of Transactions
Related to Financial Institutions

In the event that the Insolvent Party is a
financial institution subject to Resolution
Procedures under the CBB Law, whether due
to its insolvency or any other reason, the
provisions of this Law shall not prejudice the
provisions of Resolution Procedures relating
to staying the performance of transactions to
which a Netting Agreement applies or staying
the termination of those transactions, for a
period not exceeding forty-eight (48) hours,
subject to the protection prescribed to Netting
Agreements and Collateral Arrangements
under the applicable laws in the Kingdom.
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Article (14)
Applicable Law

Netting Agreements, all Qualified Financial
Contracts and transactions to which those
agreements apply and Collateral
Arrangements, and all rights and obligations
contained in those contracts, agreements, or
transactions shall - exclusively and without
exception - be subject to the law specified
therein as the applicable law.

In the event that the Netting Agreement does
not specify the applicable law, it is determined
in accordance with the choice of law rules
related to contracts.
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